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Overview

At the FASB meeting on January 21, 2004, the Board was prepared to discuss
transactions in which an undivided interest in financial assets might be transferred
without the use of a QSPE. The Board had several examples prepared by the staff.

In preparation for the meeting, several members of the staff and a couple of Board
members met with representatives of the FDIC to discuss their comments regarding the
increased cost of requiring transfers of loan participations be made through a QSPE.

Right of Offset

During the FASB staff's discussions with the FDIC, they became aware of a right of set
off that exists at depository institutions. A borrower in a lending relationship with a
depository bank may also have a deposit with that bank. The deposit would be subject to
the right of offset in the case of either the borrower/depositor’'s bankruptcy or the bank’s
receivership.

The FASB staff was lead to believe these rights were widespread in practice. The FASB
staff also understands that transferors were often able to obtain legal opinions
concluding that the transfer of a loan or other financial asset, where this right of offset
exists, met the isolation test of paragraph 9(a). The FASB staff and Board members
were very troubled by this news and asked the FDIC if there was any way to legally
defeat the right of offset provisions. The FDIC responded that they would have to
conduct additional research before answering that question.
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Next Steps

The Board decided to defer their discussion on this issue until the Staff could gather
more facts. The Board is also awaiting the FDIC'’s response to the questions that were
posed, to further assess whether even a QSPE structure would be sufficient to defeat a
right of offset.

One Board member emphasized the need for a transferor and legal counsel to evaluate
any right of offset to ensure the transfer of assets meets the isolation criteria of
paragraph 9(a).

Timetable

There was no timeline established for future discussions of this issue. The staff
suggested that they would come back to the Board when they had gathered sufficient
information from the FDIC and others to resolve this issue.

One Board member asked the audience if they had any information that might help them
better understand this issue but did not get any response. We understand that the
Board would be interested in hearing from any knowledgeable, interested parties that
may be able to shed some light on this subject.

A recording of The Board meeting is now available via webcast, free of charge at the
following website: http://www.trz.cc/fasb/archive.html.

Questions
Questions related to this Advisory should be addressed to:
Jeff Allen (646-471-2937) Chris Malejko (646-471-5049) Fred Elmy (646-471-2830)
Chip Currie (646-471-3661) Kresimir Marusic (646-471-2670) Sean Leonard (646-471-5410)
Neal Dykes (646-471-2359) Michael Flanagan(646-471-4831) David Lukach (646-471-3150)
John Gibson (202-414-4691) Nick Milone (646-471-4813) Dominick Ragone (646-471-8720)
Yogesh Gupta (202-414-1354) Maria Nizza (646-471-3214) Debbie Rappoport-Bigman (646-471-2876)
Kay Gustafson (646-471-2658) David Pang (202-414-4693) Frank Serravalli (646-471-2669)
Trent Johnson (202-414-1484) Drew Persons (202-414-1472) Todd Williams (202-414-1016)
Tom Knox (202-414-1387) Todd Sauer (202-414-1473) Woody Wallace (646-471-2850)
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