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News Bulletins: 
Banking
Federal Reserve Board Proposes Rules 
Implementing Regulation Z

On September 29, 2009, the Federal Reserve Board 
proposed rules to implement provisions of the Credit 
Card Accountability and Disclosure Act  of 2009 (Credit 
Card Act) that are effective on February 22, 2010. The 
proposal would amend Regulation Z (Truth in Lending) 
in order to protect consumers using credit cards from 
certain unfair practices. Specifically, the proposed rules 
would, among other things: 

•	 Prohibit creditors from applying unexpected 
increases in interest rates during the first year 
after an account is opened. After the first year, 
any increases on new transactions would have 
to comply with previously implemented notice 
requirements.  

•	 Prohibit creditors from issuing a credit card 
to consumers who are under the age of 21 
without a written application that supports the 
consumer’s ability to make the required minimum 
payments unless the consumer has the signature 
of a parent/cosigner. 

•	 Require institutions of higher education to 
publicly disclose agreements with credit card 
issuers regarding the marketing of credit cards. 

•	 Require creditors to obtain a consumer's consent 
before charging fees for transactions that exceed 
the credit limit. 

•	 Require consideration of a consumer’s ability 
to make required minimum payments before 
opening a new account or increasing the  
credit limit.

•	 Limit the high fees associated with subprime 
credit cards. 

•	 Prohibit a creditor from imposing more than one 
over-the-limit fee or charge per billing cycle.

•	 Prohibit creditors from allocating payments in 
ways that maximize interest charges, i.e., require 
payments made above the required minimum 
payment first be allocated to the balance with the 
highest annual percentage rate.

As background, the Credit Card Act amended provi-
sions of the Truth in Lending Act (TILA) and estab-
lished several new requirements to establish fair and 
transparent practices pertaining to open-end consumer 
credit plans. The requirements of the Credit Card Act 
are being implemented in three stages; initial provisions 
became effective on August 20, 2009.  Those provisions 
require consumers to receive 45 days advance notice 
of increases in interest rates and significant changes in 
the terms to credit card agreements, and regarding the 
amount of time available to make payment. The second 
stage of implementation will take place February 22, 2010 
and the final stage is scheduled for August 22, 2010. 
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The complete notice, which will be published 
in the Federal Register, can be found at: http://
www.federalreserve.gov/newsevents/press/bcreg/
bcreg20090929a1.pdf. Comments on the proposed 
rule must be submitted within 30 days after publica-
tion, which is expected shortly. 

Suspicious Activity Reports Regarding 
TARP-related Programs

The Financial Crimes Enforcement Network (FinCEN) 
has issued an advisory asking for assistance from 
financial institutions in identifying suspicious trans-
actions that involve Troubled Asset Relief Program 
(TARP)-related entities. This advisory is part of the 
U.S. Department of Treasury’s effort to ensure that the 
funds from the government’s Financial Stability Plan 
are used to lay the foundation for economic recovery, 
rather than illicit activity. 

The following are examples of suspicious activities 
that may be related to TARP-related transactions:

•	 Conflicts of interest:  Some TARP-related 
programs, such as the Public Private 
Investment Program (PPIP) are structured 
and designed to benefit service providers 
which may  impact how particular assets 
are priced in the market.  An increase in 
the price of an asset could benefit anyone 
who already owns or manages the asset, 
including the PPIP manager making invest-
ment decisions.  Indications of activities such 
as “flipping” (i.e., multiple transactions over 
a short time period), which result in a rapid 
increase in asset valuation in an otherwise 
stagnant market, should raise the suspicions 
of institutions involved in these transactions.

•	 Collusion:  PIPP managers could be 
persuaded through kickbacks, quid pro quo 
transactions, or other collusive arrange-
ments, to manage PPIPs for personal gain.  
Financial institutions should be aware of 
anomalous or out-of-market pricing of assets 
in seemingly arm’s-length transactions 
among affiliated parties.

•	 Insider trading:  There is opportunity for 
insiders to benefit in trading immediately 
prior to a public announcement of the 
approval, receipt, use of or repayment of 
TARP-related funds. A review of trading 
in the days prior to the announcement of 
activities involving Capital Purchase Program 

(CPP)-funded banks may reveal suspicious 
activity.

•	 Money laundering: TARP programs present an 
opportunity for money-laundering organizations 
to launder their illicit proceeds. Transactions of 
this nature might closely resemble traditional 
money laundering transactions, but would 
involve funds from TARP programs.

For further information on this report, refer to FinCEN’s 
website at http://www.fincen.gov/statutes_regs/
guidance/html/fin-2009-a006.html.

FinCEN’S SAR Activity Review

FinCEN has released the sixteenth edition of its SAR 
Activity Review – Trends, Tips & Issues1 (the “Review”), 
which is published semi-annually in May and October. 
This issue looks at Bank Secrecy Act (BSA) reporting, 
specifically as it relates to mortgage loan fraud for the 
period January 1 to June 30, 2009.   

Overall filings

There was less than a one percent increase in the 
number of mortgage loan fraud Suspicious Activity 
Reports (MLF SARs) filed from the number filed for the 
same time period in 2008. MLF SARs filed during this 
period accounted for nine percent of all SARs filed.  

Ten depository institutions accounted for 72% of the 
MLF SARs filed. The top relational subjects of the filings 
were borrowers (43%) and brokers (13%). The next 
largest category was “Other” which encompassed such 
varied categories as:  real estate professional, borrower 
or family member, seller, closing agent.  California, 
Florida and New York, along with their respective cities, 
i.e., Los Angeles, Miami and New York City, ranked as 
the top three states represented by filers of MLF SARs. 

Secondary activities to mortgage loan fraud were also 
tracked during this same time period.   False statement 
was the major activity indicated, accounting for 28% of 
the total. Other activities, but to a lesser degree were: 
identify theft, consumer loan fraud, and misuse of 
position or self-dealing. 

Approximately 735 financial institutions submitted MLF 
SARs, and of these 61% were supervised by the Office 
of the Comptroller of the Currency.  Thirty-three percent 
of the filers came under the supervision of the Office of 
Thrift Supervision and the Board of Governors of the 
Federal Reserve System.
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The complete report can be found at http://www.fincen.
gov/news_room/rp/files/sar_tti_16.pdf.

News Bulletins:  
Investment 
Management
Legislative Initiatives to Require Private 
Advisers to Register with the SEC

On July 15, 2009, the Obama Administration delivered 
to the U.S. Congress proposed legislation that would 
require private fund advisers2 with assets under manage-
ment of more than $30 million to register with the U.S. 
Securities and Exchange Commission (SEC).  The 
Private Fund Investment Advisers Registration Act of 
20093 (the “Registration Act”) is the fourth piece of legisla-
tion4 introduced in 2009 aimed at amending the current 
registration requirements governing private fund advisers. 
The objective of the legislation, as outlined by the Obama 
Administration5 is to:

•	 Help protect investors from fraud and abuse

•	 Increase transparency

•	 Increase information disclosure requirements 
to better assess potential systemic risk and 
potential threats to overall financial stability

SEC registration and exemptions

The Registration Act would eliminate the private adviser 
exemption under the Investment Advisers Act of 1940 
(“Advisers Act”) and as stated above would require 
U.S. investment advisers to private investment funds 
with more than $30 million in assets under manage-
ment to register with the SEC. A discussion draft on the 
Registration Act, released October 1, 2009 by the U.S. 
House of Representatives Financial Services Committee, 
includes an exemption in the legislation for advisers to 
venture capital funds.6 The House draft would not require 
venture capital fund advisers to register with the SEC, but 
would require such advisers to file reports with the SEC 
and to keep records, in both cases as the SEC deems 
appropriate.

The Registration Act would not require foreign investment 
advisers to register under the Advisers Act if the foreign 
adviser:

•	 Has had less than $25 million in assets 
under management attributable to U.S. 
clients and fewer than 15 U.S. clients during 
the preceding 12 months;

•	 Does not maintain a U.S. place of business; 
and

•	 Does not hold itself out to the U.S. public as 
an investment adviser or serve as an adviser 
to a U.S. registered investment company.

Regulatory reporting

In addition to requiring certain private funds advisers 
to register with the SEC, the Registration Act would 
amend the Advisers Act to authorize the SEC to 
require registered private fund advisers to maintain 
records and submit reports relating to the private 
funds they manage. These records and reports are 
intended to facilitate an assessment by the Board of 
Governors of the Federal Reserve, and the yet-to-be 
established Financial Services Oversight Council, of 
the systemic risk such advisers and their funds might 
pose to the financial system. Required information 
would include, but not be limited to:

•	 Amount of assets under management

•	 Use of leverage (including off-balance sheet 
leverage)

•	 Counterparty credit risk exposures, and

•	 Trading and investment positions and trading 
practices

The Registration Act mandates that the SEC keep 
confidential the information included in these reports, 
unless requested by Congress or other federal 
agencies.

Recordkeeping requirements and 
disclosures

Under the Registration Act, registered private fund 
advisers, like other registered advisers, would be 
subject to the Advisers Act requirements governing, 
among other things, client disclosures, recordkeeping, 
and formalized compliance policies and procedures. 
Registered private fund advisers, would also be 
required to make these records available to the SEC 
during inspections within a reasonable timeframe of 
the request.
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For further information on this topic, please contact 
Elizabeth Krentzman, principal, Deloitte & Touche, 
LLP, ekrentzman@deloitte.com, +1 202 370 2330, 
Jay Regan, senior manager, Deloitte & Touche, LLP, 
jregan@deloitte.com, +1 617 437 2014 or Lynne 
Robertson, manager, Deloitte & Touche, LLP, lrob-
ertson@deloitte.com, +1 617 437 3762.

Feature Articles:  
Banking
Correspondent Concentration Risks

On September 25, 2009, the Office of the Comptroller 
of the Currency (OCC), the Office of Thrift Supervision 
(OTS), the Federal Deposit Insurance Corporation 
(FDIC), and the Federal Reserve Board of Governors 
(FRB) (collectively “the Agencies”) published in the 
Federal Register7 proposed guidance and a request 
for comment on “Correspondent Concentration Risks.” 
This proposed guidance does not replace, but rather 
supplements current regulatory guidance on concen-
tration risks. 

The proposed guidance addresses the regulators’ 
expectations with regard to financial institution iden-
tification, monitoring and management of risks asso-
ciated with concentrations arising in correspondent 
relationships. The focus of the guidance is on financial 
institutions’ aggregate credit and funding exposures.  
Correspondent credit exposures are at risk in the 
event the borrowing institution fails, while funding risk 
occurs in instances where financial institutions rely 
heavily on a limited number of institutions providing 
liquidity. In the event an institution fails, the continued 
viability of other financial institutions can be affected if 
the failed institution was a major source of liquidity for, 
or a major recipient of credit from, an institution.

The proposed guidance also outlines regulatory 
expectations of financial institutions' “appropriate 
due diligence” on institutional credit and funding 
exposures. Concentrations in correspondent relation-
ships lack diversification, increasing the need for 
strong risk management programs.  Concentrations 
are determined on direct as well as indirect exposure 
and the guidance instructs financial institutions to 
“aggregate credit and funding exposures to other insti-
tutions on a standalone basis, and take into account 
exposures to other institutions’ affiliates.”8 Institutions 
should be aware of their correspondent relationships, 

including their own affiliates’ exposures to the same 
correspondents as well as exposure to affiliates of 
their correspondents.  

The following summarizes the major guidance points.
 
Identifying correspondent concentration risk 

Institutions should implement procedures that identify 
correspondent concentrations on a standalone as well 
as on a consolidated basis, including affiliate transac-
tions. Concentrations should be calculated using both 
gross and net credit exposures, reducing exposures 
to a net position only when secured by readily market-
able collateral.

Monitoring correspondent concentrations 

The FRB requires FDIC-insured institutions to have 
policies and procedures that require periodic reviews 
of the financial condition of correspondents, noting 
any deterioration in such financial condition9 pursuant 
to Regulation F. The regulators expect financial institu-
tions to specify the information needed; the ratios 
used to monitor; and the trends management will 
review for an institution’s correspondent relationships 
on an ongoing basis. Such monitoring should include 
the following:

•	 Timely reviews of correspondent 
relationships

•	 Documentation requirements for the reviews

•	 Criteria for determining when relationships 
that meet or exceed internal criteria are to 
be reported to the Board of Directors or 
the appropriate management committee 
for an assessment of risk and risk reducing 
strategies

Managing correspondent concentrations 

Financial institutions have an obligation “to establish 
prudent correspondent concentration limits, as 
well as ranges or tolerances for each factor being 
monitored.”10 Prudent risk management of correspon-
dent concentrations should include:

•	 Procedures that address concentrations, 
established limits, ranges, or tolerances and 
what to do when the limits, ranges or toler-
ances are breeched;

•	 Contingency plans for managing risk when 
the limits, ranges, or tolerances are breeched 
(individually or collectively) and “such contin-
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Feature Articles:  
Investment 
Management
The SEC Proposes to Restrict “Pay-to-Play” 
Practices

On August 3, 2009, the U.S. Securities and Exchange 
Commission (SEC) released for public comment 
IA-2910, Political Contributions by Certain Investment 
Advisers,13 commonly referred to as the proposed 
“pay-to-play” rule under the Investment Advisers 
Act of 1940. The proposed rule seeks to curb the 
influence registered investment advisers may have 
on their selection to manage public monies based on 
political contributions.

Investment advisers often manage a variety of public 
funds, used to finance local and state pension and 
retirement plans, as well as other public funding 
needs, e.g., infrastructure improvements. The 
management of these funds is frequently handled by 
investment advisers chosen by elected officials or by 
their staff.

According to the SEC, the decision to choose one 
adviser over another may be influenced by the level 
of political contributions made to a certain official or 
campaign.14 The proposed rule states that “elected 
officials who allow political contributions to play a 
role in the management of these assets violate the 
public trust by rewarding those who make political 
contributions.”15 This practice may result in financial 
loss to the end beneficiary due to poor fund manage-
ment, increased management fees or other, similar 
negative impacts. In an effort to curb “pay-to-play” 
practices, the proposed rule focuses on a number of 
restrictions, described below.
 
The proposed rule would prohibit an investment 
adviser from receiving compensation for advisory 
services from a government entity16 for a two-year 
period if the adviser or a covered associate of the 
adviser has made a political contribution17 exceeding 
$250 to a government official who is in a position 
to directly or indirectly influence the selection of an 

gency plans should not rely on temporary 
deposit insurance programs for mitigating 
concentration risk.”11 

Appropriate due diligence 

The proposed guidance reinforces the regulators’ 
past and present expectations that financial firms 
with credit or funding exposures to other financial 
firms have effective risk management programs in 
place for these credit and funding activities.  Such 
programs should include written investment, lending, 
and funding policies and procedures, with appro-
priate limits set for these activities. Institutions should 
conduct independent analyses of credit and funding 
transactions prior to entering into them. All such credit 
and funding transactions are expected to be “on an 
arm’s length basis, conform to sound investment, 
lending, and funding practices, and avoid potential 
conflicts of interest.”12

The Agencies requested comments on the proposed 
guidance itself and specifically:

•	 Appropriateness of aggregating all credit and 
funding exposures and whether some types 
of advances or commitments should be 
excluded;

•	 Types of factors institutions should consider 
when assessing correspondents’ financial 
condition;

•	 Need to establish internal limits as well as 
ranges or tolerances for each factor being 
monitored; 

•	 Types of actions that should be considered 
for contingency planning and the timeframes 
for implementing those actions; and

•	 Whether there are operational issues the 
regulators should consider when finalizing 
the proposed guidance.

Comments were due October 26, 2009.

For additional information on this topic, please 
contact Paul Kurgan, director, Deloitte & Touche LLP, 
pkurgan@deloitte.com, +1 202 626 4420 or Kathi 
O’Brien, senior manager, Deloitte & Touche LLP, kath-
leobrien@deloitte.com, +1 202 370 2253.
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investment adviser to manage public funds. The 
proposed $250 de minimis exception applies to the 
adviser and its covered associates18 individually on 
a per election basis; consequently, the adviser and 
its associates could in the aggregate give more than 
$250 in political contributions to an applicable govern-
ment official during a campaign without running afoul 
of the proposed rule, i.e., individual donors may make 
$250 contributions during a primary and general 
election. (The SEC indicated that these de minimis 
contributions are not likely to be made with the intent 
of influencing political decisions). Contributions by 
other persons, such as employees of the adviser who 
are not covered associates, would not fall within the 
rule’s restrictions, unless the contribution was made in 
an effort to influence a government entity’s or official’s 
selection of the adviser.

Advisers may continue to support and serve a govern-
ment client if a political contribution in excess of 
the de minimis $250 exception is made within the 
two-year period preceding the adviser’s selection to 
manage public funds, but must do so on an uncom-
pensated basis. This provision is designed to avoid 
forcing advisers to abruptly abandon the management 
of public assets, which could have detrimental effects 
on these assets. Advisers could receive an exemption 
from the two-year restriction on receiving compensa-
tion for advisory services, if political contributions are 
made to an entity that is not in a position of invest-
ment decision-making authority or in a position to 
impact the investment adviser selection process.  
Such exemptions would be granted by the SEC, 
following an application process from the adviser.
  
The proposed rule would prohibit advisers from 
directly or indirectly compensating a third party who 
solicits investment advisory services from any govern-
ment entity, i.e., so called “third party solicitors.” 
By prohibiting the use of “third party solicitors,” it 
becomes more difficult for advisers to circumvent the 
rule’s prohibition on “pay-to-play” practices by utilizing 
outside sources to make political contributions on their 
behalf.  

The proposed rule would prohibit advisers and/or 
their covered associates from coordinating through 
another entity or third party a contribution to a govern-
ment official to which the adviser is providing, or 
seeking to provide, investment advisory services. 
This restriction would assist in curtailing so-called 
“gatekeeper” arrangements where political contribu-
tions or payments are arranged by an intermediary, 

typically a pension consultant, who distributes or directs 
contributions or other payments to elected officials or 
candidates.19 Similarly, the proposed rule would prohibit 
investment advisers and their covered associates from 
circumventing the rule, by directly or indirectly channeling 
political contributions through others, such as family 
members, lawyers, consultants, or other companies affili-
ated with the investment adviser, if the contribution would 
violate the rule had the adviser made the contribution or 
payment directly.

Registered advisers would be required to maintain 
records regarding their political contributions and those of 
their covered associates. These records and the internal 
controls associated with their safeguarding are to be 
documented, and integrated as part of a robust compli-
ance program. Associated records and documentation 
relating to political contributions that fall above the de 
minimis contribution20 would be required to be made 
available to the SEC as part of an inspection.

The SEC leveraged the Municipal Securities Rulemaking 
Board Rules G-37 and G-3821 (which have undergone 
several amendments since inception) as the basis for 
the current proposed rule. The SEC believes these rules 
have been successful in curbing “pay-to-play” practices 
within the municipal bond industry.

The SEC introduced a similar proposal in 1999, in an 
attempt to restrict “pay-to-play” practices involving invest-
ment advisers. That proposal was generally met with 
opposition from politicians and investment advisers, and 
the proposal was not adopted.  In issuing the proposed 
rule at this time, the SEC determined that allegations 
of unlawful “pay-to-play” practices were re-emerging in 
the investment management arena, as criminal cases 
involving “pay-to-play” in the selection of investment 
advisers have gone forward in New York, New Mexico, 
Illinois, Ohio, Connecticut and Florida,22 most notably 
when New York Attorney General, Andrew Cuomo, 
launched an extensive investigation into “pay-to-play” 
practices involving New York State pension funds in June 
of 2009.23

The proposed rule would apply to registered advisers as 
well as those advisers who manage a “covered invest-
ment pool,” which includes funds that are exempt from 
registration under the Investment Company Act of 1940 
under sections 3(c)(1), 3(c)(7) or 3(c)(11).  The comment 
period for the rule closed on October 6th, 2009.
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For further information on this topic, please contact 
Elizabeth Krentzman, principal, Deloitte & Touche, 
LLP, ekrentzman@deloitte.com, +1 202 370 2330, 
Jay Regan, senior manager, Deloitte & Touche, LLP, 
jregan@deloitte.com, +1 617 437 2014 or Lynne 
Robertson, manager, Deloitte & Touche, LLP, lrob-
ertson@deloitte.com, +1 617 437 3762.
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18  A “covered associate” would include the adviser’s general partners, managing members, executive officers, and other indi 
  viduals with a similar status or function, as well as any employee of the of the adviser who solicits business from a state or  
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